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RECOVERY ALLOWED FOR MENTAL ANGUISH UPON
INFORMATION RECEIVED FROM PHYSICIAN
Ferrara v. Galluchio.,
5 N.Y.2d 16, 152 N.E.2d 249 (1958)
Plaintiff's shoulder became sore and blistered as a result of a series
of x-ray treatments from defendant physicians. One of the sores lasted
as long as two years after the treatments and the shoulder was left with
a permanently marginated area of skin. A dermatologist advised the
plaintiff that the shoulder should be checked every six months since the
burned area might become cancerous. As a result of this admonition,
plaintiff suffered severe mental anguish. There was testimony of a
neuro-psychiatrist that plaintiff was suffering from a severe cancerphobia,
ie., the phobic apprehension that she would ultimately develop cancer,
and that she might have permanent symptoms of anxiety. Leave to ap-
peal was granted solely for the purpose of passing on the propriety of
the jury's award of $15,000 for mental anguish flowing from the
cancerphobia. The court affirmed by a four to three decision. 1
This is the first case in which recovery has been allowed purely for
mental anguish resulting from informatirn received from a physician
who treated the original negligently-caused injury. Generally, one suf-
fering from injuries due to the negligence of another may recover for
mental distress and anguish which directly and as a natural consequence
flow from the physical injury.' There appears to be no definitely ac-
cepted standard as to how this general rule should be applied to anxiety
over possible future consequences of the physical injury.3 However, the
weight of authority does allow recovery for reasonable fear of future
illness or death as a result of the injury.4
In the instant case, the anxiety was induced by fear of cancer,
a disease commonly regarded as incurable. The general publicity as to
warnings of cancer symptoms has made the layman so conscious of this
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disease that every reasonable person is aware of its danger. The fear
of cancer is certainly a reasonable consequence of an injury that does not
heal over an extended period of time.
The questions, then, are: What effect should the statement of the
dermatologist who treats the injury, thereby inducing a fear which would
be reasonable even without the statement, have on the measure of
damages? Should it make any difference that the fear would not reason-
ably have developed were it not for the dermatologist's statement?
It is generally agreed that original wrongdoers are liable for aggra-
vation of injuries and mental suffering flowing therefrom, when caused
by the negligence of physicians in treating the original injuries, since the
treatment by the physician and his negligence are the natural consequences
of the wrongful act.' In the instant case, there was no question of negli-
gence by the dermatologist; he made an apparently reasonable statement.
There was aggravation of mental injuries only, not of physical injuries.
If reasonable fear of future illness or death as a result of the injury is a
basis for awarding damages and if treatment by a physician is the natural
consequence of the injury, then the absence of intervening negligence by
the dermatologist affords additional justification for the allowance of
recovery for the mental anguish. The absence of aggravation of the
physical injury should be relevant only in determining the genuineness of
the mental anguish.
It seems to follow, also, that if the original tortfeasor is liable for
intervening negligence of a physician, he should be liable for the mental
anguish even if it would not have resulted but for the dermatologist's
statement. It would be anomalous to hold the original wrongdoer liable
for the dermatologist's intervening negligence and excuse him from the
consequences of the dermatologist's due care.
The dissent felt that, as a matter of policy, a mere statement by a
physician as to possible future consequences of the injury, which results
in mental suffering to the plaintiff, should not be a basis for recovery of
damages from the original wrongdoer because the recovery may depend
upon the subjective mind of the plaintiff and speculation by the physician.
This concern over the difficulty in determining the validity of the mental
anguish is a common one. However, the law has progressed to the point
where courts no longer feel incompetent to deal with this problem. In
this case the court found a "guarantee of genuineness [of the cancer-
phobia] in the circumstances of the case." So long as there is satisfactory
evidence as to the existence of mental anguish, courts will deal with the
problem, and rightly so. 6
Norman L. Schwartz
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